Why the Department of Labor’s Proposed Regulation Will Harm Private Company ESOPs

Background: The proposal reverses 34 years of DOL policy that valuators of ESOP stock are not ESOP fiduciaries.

(Note: this 34 year policy was developed under President Ford, a Republican; continued by DOL under Presidents Carter (Democrat), Reagan (Republican), Bush I (Republican), Clinton (Democrat), and Bush II (Republican). Why now the proposed attack on ESOPs?) 
1. The proposal if finalized will significantly increase the costs of establishing and maintaining an ESOP, because valuators will have to purchase fiduciary insurance.

2. The proposal, if finalized, will hinder an ESOP company’s desire to acquire another company, or to expand, or to be acquired, as any person rendering a fairness opinion for an ESOP trustee will be a fiduciary, increasing the cost of the transaction.

3. Many valuation firms may drop their ESOP practice due to exposure to lawsuits, as many trial lawyers who now troll for lawsuits against ESOP public companies, will now have better monetary opportunities with lawsuits against private ESOP companies. (One impact of the proposal, if finalized, is one disgruntled employee can bring a lawsuit against the plan fiduciaries over the valuation.)  Less competition among valuation firms doing private ESOP company valuations also mean higher costs, and more hassles finding competent valuation firms.

4. If DOL has evidence, as it claims without data in preamble to proposed regulation, that many private company ESOP shares are wrongly valued, DOL currently has enforcement powers against current ESOP fiduciaries and trustee[s].
5. Finally, the DOL proposal, if finalized, would on its face create a contradiction with Internal Revenue Code § 401(a)(28)(c) which mandates the appraiser of private company ESOP stock be independent. If a valuator becomes a fiduciary to the ESOP, an issue arises whether his or her highest obligation would be to a share price as low as possible versus being independent.

The DOL proposal is not needed and its real purpose seems to be to hinder creation and operation of private company ESOPs in contradiction of P.L. 94-455, 90 Stat. 1520.

Also below is a link to a brief “talking points” paper on the potential negative impact of the DOL proposal, and a suggested letter to a member of Congress.

Coincidently, the view towards private company ESOPs by the current leadership of the DOL’s Employee Benefits Security Administration is not positive, and the ESOP community should not ignore this attempt to squeeze ESOPs so hard they diminish in number.

Click here to read entire proposal. - http://www.esopassociation.org/pdfs/DOLProposedRuleEMAIL.pdf 
Click here for attachment P.L. 94-455, 90 Stat. 1520. - http://www.esopassociation.org/pdfs/ESOPLawEMAIL.pdf 
Click here for suggested letter to your Senators and your members of Congress. - http://www.esopassociation.org/pdfs/Letter_to_Members_of_Cong_DOL_Proposal.pdf
Click here for talking points. - http://www.esopassociation.org/pdfs/TalkingPointsDOLProposedRegEMAIL.pdf 
If you have questions, please contact J. Michael Keeling at The ESOP Association --- michael AT esopassociation.org or call 202/293-2971.
